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JURISDICTIONAL STATEMENT 

Jurisdiction to entertain this appeal is vested in this 
Court by virtue of the provisions of Title 17 D. C. Code 
(1940 ed.) Section 101. 
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STATEMENT OF THE CASE 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered on Feb¬ 
ruary 17, 1949. 

The action was commenced by the filing of a complaint 
which alleged that plaintiffs, appellees here, had been taken 
into custody on warrants of the Attorney General instituting 
proceedings for their deportation. AH of the appellees were 
held for a hearing, but were subsequently released on bail 
(Jt. App. 46). 

The complaint asked that a declaratory judgment be ren¬ 
dered declaring that the hearing for the deportation of the 
appellees must be held in accordance with the requirements 
of the Administrative Procedure Act. 60 Stat. 243, 5 U.S.C. 
101 et seq. The complaint also asked that the appellants 
appoint and assign a hearing officer in accordance with the 
provisions of the Administrative Procedure Act. This 
complaint asked further that the appellants be restrained 
from proceeding with the deportation hearing until such 
time as the hearing would be held in accordance with the 
provisions of the Administrative Procedure Act. 

AppeUees’ motion for preliminary restraining order was 
denied on April 6, 1948. On May 7, 1948 a preliminary 
injunction was granted. This injunction enjoined ap¬ 
pellants from holding deportation hearings before hear¬ 
ing officers who were not appointed and qualified in 
accordance with the Administrative Procedure Act and from 
deporting or attempting to deport the appellees on the basis 
of hearings which did not comply with Sections 5, 7, 8 and 11 
of the Act (Jt. App. 40-42). 

An appeal was taken from this order. This appeal was 
later dismissed by agreement of the parties on October 1, 
1948, for the reason that the order appealed from was not 
appealable as of right when taken. 

Appellants then filed a motion in the District Court to 
dissolve the temporary injunction and for summary judg¬ 
ment (Jt. App. 42). Subsequently, appeUees moved for 
summary judgment (Jt. App. 44). Appellants’ motion was 
denied (Jt. App. 45). AppeUees’ motion was granted and 
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judgment was entered permanently enjoining the appel¬ 
lants from conducting deportation hearings for these ap¬ 
pellees other than in accordance with the Administrative 
Procedure Act (Jt. App. 45). 

It is from that judgment that this appeal is taken. 

STATUTES INVOLVED 

Section 16, Act of February 5, 1917, 39 Stat. 885, as 
amended, 8 U. S. C. (1946). 

Section 152. Physical and mental examination of alien 
passengers; regulations. 

. . . The inspection, other than the physical and men¬ 
tal examination, of aliens, including those seeking ad¬ 
mission or readmission to or the privilege of passing 
through or residing in the United States, and the ex¬ 
amination of aliens arrested within the United States 
under this section, shall be conducted by immigrant in¬ 
spectors, except as hereinafter provided in regard to 
boards of special inquiry. . . . Said inspectors shall 
have power to administer oaths and to take and con¬ 
sider evidence touching the right of any alien to enter, 
reenter, pass through, or reside in the United States, 
and, where such action may be necessary, to make a 
written record of such evidence; and any person to 
whom such an oath has been administered, under the 
provisions of this chapter, who shall knowingly or will¬ 
fully give false evidence or swear to any false state¬ 
ment in any way affecting or in relation to the right of 
any alien to admission, or readmission to, or to pass 
through, or to reside in the United States shall be 
deemed guilty of perjury and be punished as provided 
by section 231 of Title 18. . . . 

Section 19, Act of February 5, 1917, 39 Stat. 889, as 
amended 8 U.S.C. (1946). 

Section 155. Deportation of undesirable aliens generally. 

(a) At any time within five years after entry, any 
alien who at the time of entry was a member of one or 
more of the classes excluded by law; any alien who 
shall have entered or who shall be found in the United 
States in violation of this chapter, or in violation of 
any other law of the United States; any alien who at 
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any time after entry shall be found advocating or teach¬ 
ing tiie unlawful destruction of property, or advocating 
or teaching anarchy, or the overthrow by force or 
violence of the Government of the United States or 
of all forms of law or the assassination of public 
officials; ... or who enters without inspection shall, 
upon the warrant of the Attorney General be taken into 
custody and deported. . . . Any person who shall be 
arrested under the provisions of this section, on the 
ground that he has entered or been found in the United 
States in violation of any other law thereof which im¬ 
poses on such person the burden of approving his right 
to enter or remain, and who shall fail to establish the 
existence of the right claimed, shall be deported to the 
place specified in such other law. In every case where 
any person is ordered deported from the United States, 
under the provisions of this chapter, or of any law or 
treaty, the decision of the Attorney General shall be 
final. 

Section 14, Act of May 26,1924, 43 Stat. 165, 8 U.S.C. 

Section 214. Deportation; procedure. 

Any alien who at any time after entering the United 
States is found to have been at the time of entry not 
entitled under this chapter to enter the United States, 
or to have remained therein for a longer time than per¬ 
mitted under this chapter or regulations made there¬ 
under, shall be taken into custody and deported in the 
same manner as provided for in sections 155 and 156 
of this title. 

SUM MAST OF ARGUMENT 

I 

There has been no attempt in this case on the part of the 
appellees to exhaust their administrative remedies. Ap¬ 
pellees should allow the deportation hearings in their cases 
to be held and thereafter if they are aggrieved by any order 
of the Immigration Service, they may at that time review 
the proceeding by habeas corpus. 

n 

In the event the Court determines that the procedure fol¬ 
lowed in this case by the appellee is a proper procedure, 
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then the appellants contend the Administrative Procedure j 
Act has no application to deportation proceedings under the j 
Immigration Statutes. If it be assumed that a deporta¬ 
tion hearing is a hearing which is required by the Immigra- ! 
tion Statutes and for that reason within the meaning of j 
Section 5 of the Administrative Procedure Act, then the 
applicable provisions of Sections 7, 8 and 11 would also j 
apply. Section 7(a) contains the very important exception 
that nothing in the Administrative Procedure Act shall be j 
deemed to supersede proceedings before officers or boards 
specially provided for by statute. The Immigration j 
Statute, Section 16 of the Act of 1917, specifically provides | 
that immigrant inspectors shall conduct any hearings which j 

are held under the Immigration Act. [ 

i 

in ! 

I 

Section 16 of the Immigration Act of 1917, 8 U.S.C.j 
152, is an act of general application. It applies to deporta¬ 
tion proceedings as well as to exclusion proceedings. 

iv i 

i 

Section 5 of the Administrative Procedure Act, by irs 
express terms, applies only to cases of adjudication which 
are required by statute to be determined on the record after! 
an opportunity for agency hearing. Sections 7 and 8 of the 
Act apply only to cases or adjudications which are governed 
by Section 5 of the Act. In cases where a hearing, although 
not required by a statute, is held as a matter of due process 
or agency policy, Sections 5, 7 and 8 of the Administrative 
Procedure Act do not apply. Section 11 of the Administra¬ 
tive Procedure Act applies only to proceedings conducted 
pursuant to Sections 7 and 8 of that Act. If Sections 7 and 
8 are not applicable to deportation proceedings, then Sectioh 
11 does not apply to these proceedings. 


i 

i 

I 
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ARGUMENT 

I 

Appellees Have Failed to Exhaust Their Administrative 

Remedies 

Appellees here have attempted to obtain relief from 
alleged improper administrative action before the adminis¬ 
trative action has begun. The Immigration Service has set 
up a very elaborate system of hearings and appeals. 1 Ap¬ 
pellees by the procedure adopted here have not attempted 
to exhaust the administrative remedies provided by the 
agency involved. It is well settled that judicial relief 
may not be obtained until the administrative remedies 
have been exhausted. 2 It is equally well settled that the 
proper method of reviewing deportation proceedings is by 
a writ of habeas corpus. 3 It is admitted, of course, that 
recourse may be had to the courts to prevent irreparable 
injury. However, there has been no showing here that 
there will be an irreparable injury which cannot be cor¬ 
rected by subsequent resort to the courts after the admin¬ 
istrative remedies have been exhausted. 

n 

Proceedings under the Immigration Statutes Are Specifically 
Excepted from the Provisions of the Administrative Pro¬ 
cedure Act by Section 7 (a) of That Act 

The judgment of the District Court permanently enjoined 
appellants from conducting deportation hearings for the 
appellees unless these proceedings were conducted in ac¬ 
cordance with the Administrative Procedure Act. Thus the 


1 8 C.F.R. Sections 90, 150. 

2 Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50, 51 
(1938); United States v. Sing Tuck, 194 U.S. 161 (1904); MacAuley 
v. Waterman Steamship Corp., 327 U.S. 540 (1946). 

3 Kabadian v. Doak, 62 App. D.C. 114, 65 F. 2d 202 (1933), cert, 
denied 290 U.S. 661. Imperiale v. Perkins, 62 App. D.C. 279, 66 
F. 2d 805 (1933). 
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District Court held that the Administratis* Procedure Act 
applies to deportation hearings. j 

This holding is contrary to the recent opinion of this i 
Court which held that Section 7(a) of the Administrative j 
Procedure Act specifically exempted deportation hearings | 
from the provisions of the Administrative Procedure Act. 4 j 

It is submitted that the Sung decision is correct and that | 
the decision of the court below must be reversed. 

i 

Proceedings or hearings under the Immigration Statute 
are hearings before officers specially provided -for and j 
designated pursuant to statute. The basic Immigration j 
Statute, Section 16 of the Immigration Act of 1917, pro¬ 
vides in pertinent part as follows: 

j 

. . . That the inspection, other than the physical! 
and mental examination, of aliens, including those seek¬ 
ing admission or readmission to or the privilege of ; 
passing through or residing in the United States, and! 
the examination of aliens arrested within the United 
States under this Act, shall be conducted by immigrant! 
inspectors, except as hereinafter provided in regard; 
to boards of special inquiry. Said inspectors shall j 
have power to administer oaths and to take and consider! 
evidence touching the right of any alien to enter, re¬ 
enter, pass through, or reside in the United States, 
and, where such action may be necessary, to make a; 
written record of such evidence; . . . (39 Stat. 885-887) 

The pertinent part of Sec. 7(a) the Administrative 
Procedure Act is as follows: 

i 

. . . nothing in this chapter shall be deemed to super4 
sede the conduct of specified classes of proceedings in 
whole or part by or before boards or other officers 
specially provided for by or designated pursuant to 
statute. 5 

It is plain from the wording of the statute itself that the 
examination and hearing granted aliens arrested under the 
Immigration Act shall, by virtue of the express provisions 

__ I 

4 Sung v. Clark, No. 10,009, decided April 4,1949. 

5 Act of June 11,1946,60 Stat. 241, 5 U. S. C. Section 106(a). 
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of the Immigration Act, be conducted by immigrant in¬ 
spectors. Therefore, the proceeding is one before officers 
specially provided for by statute, and accordingly within 
the exception of Section 7(a) of the Administrative Pro¬ 
cedure Act. 

This statute applies not only to exclusion cases in which 
aliens are seeking to enter the United States, but also to 
expulsion cases which involve a violation of the immigration 
laws. 6 

The fact that the immigrant inspector presiding at a hear¬ 
ing is not completely divorced from investigation and en¬ 
forcement functions does not render the hearing unfair or 
disqualify him from hearing the case. 7 

Immigrant inspectors are thus specifically designated by 
statute to conduct whatever hearings may be held in de¬ 
portation matters. This authorization was confirmed and 
not repealed by the Administrative Procedure Act. There 
is nothing expressly contained in the Administrative Pro¬ 
cedure Act which purports to repeal the provision of Section 
16 of the Immigration Act of 1917. Repeal by implication 
may not be inferred in the absence of compelling evidence 
that Congress so intended. 8 

There is no evidence that Congress so intended. On the 
contrary Section 7(a) expressly preserves the authority 
of the immigrant inspectors to preside at deportation pro¬ 
ceedings. 

This construction of Section 7 (a) accords with the general 
policy of the Administrative Procedure Act. The object of 
the Act was to regulate procedures developed by the adminis¬ 
trative agency in the exercise of their discretionary au¬ 
thority. The sponsors of the Act specifically disclaimed any 
intention to disturb procedures expressly prescribed by 

6 Sung v. Clark, supra; Azzolini v. Watkins, 172 F. 2d 897 (CA. 
2, 1949). Laufakis v. United States, 81 F. 2d 966 (C. C. A. 3rd 
1936); Graham v. United States, 99 F. 2d 746 (C. C. A. 9th 1936). 

7 In re Giacobbi 32 F. Supp. 508, Affirmed 111 F. 2d 297; Palmer 
v. Ultimo, 69 F. 2d 1 (C. C. A. 7th 1934), cert, denied 293 U. S. 
570. 

8 U. S. Alkali Assoc, v. United States, 325 U. S. 196, 209 (1945); 
United States v. Jackson, 302 U. S. 628, 631 (1938); United States 
v. Borden Co., 308 U. S. 188, 198-199 (1939). 
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Congress. The following colloquy concerning the applica¬ 
tion of the Act is informative on this point.® This is a dis¬ 
cussion between Senator Reed and Senator McCarran, 
Chairman of the Senate Judiciary Committee in charge of 
S. 7, which was ultimately enacted into the Administrative 
Procedure Act. 

Me. Reed. I confess a lack of understanding of the 
bill. I have had considerable experience with some of 
the Government agencies, particularly the Interstate 
Commerce Commission. Over the years the Congress 
has laid down rules of procedure instructing the Inter¬ 
state Commerce Commission as to how to act in certain 
cases in the matter of rate making, valuations, and 
orders. All that is prescribed by statute. Is there any¬ 
thing in this bill that would interfere with that pro¬ 
cedure? 

Mr. McCarran. There is nothing in this bill which 
would interfere with such procedure. 

* * * 

Mr. Reed. And it would not change its method and 
rule of doing business when the method and rule is 
founded on statutory authority? 

Mr. McCarran. That is correct. 

Mr. Reed. I thank the Senator. 

Mr. McCarran. Let me say to the Senator from 
Kansas that that has been one of the great problems 
we have had to work out in the long months of study 
which we have devoted to the bill. We did not wish to 
disrupt or change anything that was statutory; and yet 
we wanted to establish something which would pre¬ 
scribe and define the avenue by which the individual 
citizen could gain access to a public agency which would 
touch his private life, and we wished to find for him a 
way through the procedure. 

The purpose of the exception to Section 7(a) as revealed 
by the Legislative History of the Act is “to preserve 
special statutory types of hearing officers who contribute 
something more than examiners could contribute.” 9 10 Im¬ 
migrant inspectors, by virtue of their experience in examin- 


9 Legislative History of the Administrative Procedure Act, Sen. 
Doc. 248, 79th Cong., 2d Sess., Page 307. 

10 Senate Doc. 248, supra, page 216. 
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mg aliens, have special qualifications. 11 In any event, since 
immigrant inspectors have been specifically designated by 
the immigration statute as the officers to conduct the 
examination in deportation cases, they clearly come within 
the exception to Section 7(a). 

The only Circuit Court opinion involving the question 
of the applicability of the Administrative Procedure Act 
to hearing proceedings under the Deportation Statute, 
in addition to Sumg v. Clark, supra, n. 4, is Azzollini v. 
Watkins, supra, n. 6. In this case the Second Circuit 
Court held as follows: 

Assuming that the requirement of an independent 
presiding officer would otherwise apply, we find that 
there has been no violation of the Act in this case, 
for §7(a) of the Act, 5 U.S.C.A. § 1006(a), states: 
“nothing in this act shall be deemed to supersede the 
conduct of specified classes of proceedings in whole or 
part by or before boards or other officers specially 
provided for by or designated pursuant to statute.’’ 
We think this was such a proceeding, for the inspector 
is an officer “specially provided for by or designated 
pursuant to statute.” that is, by § 16 of the Immigra¬ 
tion Act of 1917, 39 Stat. 874, 885-886, 8 U.S.C.A. 
§152. That statute declares: “The inspection • • • 
of aliens, including those seeking admission or re- 
admission to or the privilege of passing through or 
residing in the United States, and the examination 
of aliens arrested within the United States under this 
Act, shall be conducted by immigrant inspectors * * *. 9 ’ 
The inspectors are empowered to administer oaths, 
take evidence and have books and records produced 
for inspection. Although § 16 deals primarily with 
exclusion, this provision applies to examination of all 
aliens arrested within the United States under the 
Act, which covers deportation as well as exclusion. 1 
The procedure in the case at bar corresponded to that 
required by § 16, and accordingly falls under the ex¬ 
ception in §7(a) of the Administrative Procedure 
Act, as “specially provided for by or designated pur¬ 
suant to statute.” 

1 Graham v. United States, 9 Cir., 99 F. 2d 746. 


11 c. f. West India Co. v. Root, 151 F. 2d 493 (C.CA. 3rd 1945). 


Thus the Second Circuit as well as this Court have both 
held that deportation proceedings are specifically exempted 
from the provisions of the Administrative Procedure Act 
by paragraph 7(a) of that Act. There are numerous 
District Court decisions to the same effect but it is con¬ 
sidered unnecessary to mention them here. 


m 

Section 16 of the Immigration Act of 1917 Applies to 

Deportation Proceedings 

Appellees may possibly contend that Section 16 of the 
Immigration Act applies only to exclusion proceedings 
rather than deportation proceeding. It is submitted that 
this contention cannot be upheld in view of the numerous 
court decisions to the contrary. 12 

IV 

Deportation Proceedings Are Not Covered by Section 5 of the 

Administrative Procedure Act 

Although the Appellants contend that immigration pro¬ 
ceedings are proceedings in whole or part before officers ! 
specially designated by statute and thus within the excep- j 
tion of section 7(a); it is considered advisable to discuss ! 
immigration proceedings in the light of Section 5 of the j 
Administrative Procedure Act. The Court below in its j 
original opinion in this case 13 found that the Adminis- ! 
trative Procedure Act did apply to immigration proceed- j 
ings by virtue of the hearing required by due process. It j 
thus becomes necessary to analyze the hearing required by j 
due process, together with the possible application of Sec- j 
tion 5 of the Administrative Procedure Act. 

It will be observed that the hearing examiners required j 
by section 11 of the Administrative Procedure Act are not j 
required in all agency hearings, but only in “proceedings 

pursuant to sections 7 and 8.” Sections 7 and 8, by their 
■■■ 

12 See cases cited Note 6 supra. 

13 EisLer v. Clark , 77 F. Supp. 610 (1948). 









terms, apply only to hearings required by sections 4 or 5 
of the Act. 14 

Section 4 of the Act concerns rule making, which is not 
involved in this case. Section 5 of the Act applies to 
adjudications. Adjudication is defined by section 2(d) 
as “agency process for the formulation of an order.’’ 
Therefore, a deportation proceeding would involve an adju¬ 
dication within the meaning of section 2(d) of the Act. 

However, section 5 of the Act does not apply to every 
hearing or adjudication. It applies only to “every case 
of adjudication required by statute to he determined on 
the record after opportunity for an agency hearing”. (Em¬ 
phasis added). An analysis of the legislative history of the 
Administrative Procedure Act reveals that section 5, and 
consequently sections 7, 8 and 11, apply only where the 
substantive statute governing the agency action specifically 
requires a hearing. 

The deportation statute (8 U.S.C. 155, 156) defines the 
deportation classes of aliens and provides that aliens 
within those classes “shall, upon the warrant of the Attor¬ 
ney General, be taken into custody and deported.” No¬ 
where in the statute is the Attorney General’s adjudication 
required “to be determined on the record after opportunity 
for an agency hearing.” 

While a hearing of some character is necessary to the 
validity of a deportation order, this requirement is one 
which has evolved by judicial decision, applying customary 
concepts of due process. 15 Thus, the hearing accorded an 
alien in a deportation case is one “required by law” rather 
than one “required by statute.” 16 

14 Section 7 provides as follows: “In hearings which section 4 or 
5 requires to be conducted pursuant to this section ...” Section 8 
provides as follows: “In cases in which a hearing is required to be 
conducted in conformity with section 7 . . .” 

15 United States ex rel. Vajtauer v. Commissioner, 273 U. S. 103, 
106; The Japanese Immigrant Case, 189 U. S. 65, 100-101; Fong 
Yue Ting v. United States, 149 U. S. 698. 

18 See Ltudecke v. Watkins, 335 U. S. 160, 171-172, (1948) involv¬ 
ing the Alien Enemy Act, wherein the Supreme Court pointed out 
that the fact that hearings are utilized by the Executive to secure 
an informed basis for the exercise of the summary power conferred 
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LEGISLATIVE HISTORY 

That the distinction between hearings required by law 
and hearings required by statute is significant, is clear from 
the legislative history of the Administrative Procedure Act. 
For many years prior to its enactment, the whole field of 
administrative procedure had been analyzed and explored 
by numerous authorities. The Act derives largely from two 
bills introduced in the 77th Cong., 1st Sess. (1941), S. 674 j 
and S. 675, which embodied the views of the minority and 
majority members, respectively, of the Attorney General’s 
Committee on Administrative Procedure. Section 301 of 
both bills provided that its formal procedural provisions 
should apply to cases where opportunity for hearing was 
“required by law.” In 1941, extensive hearings were held j 
on S. 674 and other bills by a Senate Judiciary Subcommit¬ 
tee. During these hearings it was suggested that the 
phrase “required by law” was ambiguous in its. scope, and 
that there should be substituted the term “statute or con¬ 
stitution.” Thus, Interstate Commerce Commissioner 
Aitchison stated (Senate Hearings on S. 674, etc., 77th 
Cong., 1st Sess. (1941) 453-454): 

i 

• • • Further, the bill speaks of a hearing “re- j 
quired by law.” Does this, in a case where the statute 
is silent, require the agency to determine whether the j 
Constitution implies a right to be heard? j 

More specifically, the Commissioner of Immigration (Scho¬ 
field, Special Assistant to the Attorney General in charge of 
the Immigration and Naturalization Service) testified 
{ibid., p. 577): 

Now, when we come to section 301. We think there 
ought to be some clarification of the first part of that 
section. As it now reads it provides that the section— 
that the act—the section of this title, as a matter of 
fact, “shall be applicable to proceedings wherein 
rights, duties or other legal regulations are required 
by law to be determined after opportunity for hearing.” 

by the Act does not empower the courts to retry such hearings, nor 
does it make the withholding of such power from the courts a denial 
of due process. 
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We think that that ought to be made more specific 
and that it ought to read something like this: That 
they shall apply “only to proceedings wherein rights, 
duties or other legal relations are required by the 
constitution or statutes to be determined after oppor¬ 
tunity for formal hearing, and if such a hearing be held, 
only upon the basis of a record made in the course 
of such hearing. ’ ’ 

In other words, so that it would be clear that this 
statute would apply only to those matters of adminis¬ 
trative function in our service, which are disposed of 
by formal hearing. This would mean exclusion cases 
and deportation cases (Emphasis supplied). 

Similarly, Solicitor General Biddle suggested that “statute 
or constitution’’ be substituted for “law.” He pointed out 
(ibid, p. 1456) that: 

In some cases certain agencies have ex gratia by 
regulations imposed upon themselves requirements 
of formal procedures though the applicable statute 
makes no such requirement. In order to exclude the 
possibility that such procedures come within title III, 
the amendment is desirable. 

With the outbreak of war, consideration of administra¬ 
tive procedure was deferred until 1945. In that year, a 
number of bills were introduced in Congress on the subject, 
among others, S. 7, which, as revised, was ultimately enacted 
as the Administrative Procedure Act. Section 5 of S. 7 
and of the statute as enacted, expressly limited the adjudica¬ 
tory provision to “hearings required by statute.” 

The phrase, “statute or constitution” was thus rejected, 
and the narrow term “by statute” substituted for the de¬ 
liberate purpose of confining the application of Section 5 
to cases in which Congress itself had specifically required 
a hearing. The report of the Senate Committee on the 
Judiciary contains an analysis of the bill by the Attorney 
General, who stated, without contradiction, that the ref¬ 
erence to hearings “required by statute” results in limit¬ 
ing Section 5, and, therefore, Sections 7, 8 and 11, to “cases 
in which the Congress has specifically required a certain 
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type of hearing.” (Sen. Doc. 248, 79th Cong., 2d Sess., p. 
226) 17 

Similarly in 1945, Mr. McFarland, one of the minority 
members of the Attorney General’s committee and chair¬ 
man of the American Bar Association’s special committee 
on administrative law, testified before the House Committee 
on the Judiciary as follows: 

But none of the measures, I think, with one excep¬ 
tion, provides that the procedure in respect to ad¬ 
judication shall apply to any case unless Congress has 
specifically by some other statute , required an admin¬ 
istrative hearing. (Sen. Doc. 248, 79th Cong. 2d. Sess. 
p. 79). (Emphasis supplied). 

In brief, both private sponsors of the bill and the Attorney 
General were agreed that Sections 5, 7, 8 and 11 were to 
apply only to cases in which Congress had specifically re¬ 
quired a hearing. 

The statements of the congressional committee are to 
the same effect. Thus, the explanation in the Senate 
Judiciary Print, June, 1945, states (Sen. Doc. 248, 79th 
Cong. 2d Sess. p. 21): 

• * # The introductory clause removed from the 
operation of sections 5, 7 and 8 all administrative 
procedures in which Congress has not required orders 
to be made upon a hearing, • • 

Again, with respect to Section 7, it is stated that “the 
provisions of Section 7 respecting hearings are not designed 
to require hearings where Congress has not already done 
so by statute” (Sen. Doc. 248, 79th Cong. 2d Sess. p. 28). 
To the same effect, see Sen. Doc. 248 supra, pp. 202, 260: 
92 Cong. Rec. 2151-2152, 2155, 5649, 5651. 

The distinction between a statutory requirement and one 
founded on the Constitution, it may be observed, is not 
merely a technical one. In limiting procedural require- 

17 The Attorney General’s interpretation under these circum¬ 
stances is “an indication of the Committee’s opinion on the intended 
effect of the Act,” American Stevedores v. PoreUo, 330 U. S. 446, 
452, (1947). 
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ments of the Act to cases of hearings required by statute, 
the Congress reserved to itself the right to choose the 
agencies to which the Administrative Procedure Act should 
apply. Thus, the Act applies only to those agencies in 
which the Congress itself has determined that a formal 
hearing should be granted. Appellant admits in his brief on 
page 8 thereof that “Nothing in the immigration statutes 
requires that a hearing be accorded an alien before deporta¬ 
tion/ * He apparently contends that a hearing is necessary 
in order that an alien be accorded due process under the 
Constitution. 

The Constitution, however, provides no guide for deter¬ 
mining whether the policy of the Administrative Procedure 
Act is applicable. The Act, in the main, and particularly as 
regards special examiners, goes far beyond constitutional 
requirements. Whether administrative discretion should 
be limited to any greater degree than the Constitution 
requires is clearly a matter of congressional policy. The 
Congress may well conclude that hearings should be granted 
in certain proceedings even though none is required by the 
Constitution. It may also conclude that in the interests of 
the national security or for other reasons of policy, the 
enforcement of other congressional enactments should not 
be limited beyond the strict requirements of the Constitu¬ 
tion. As no constitutional right is involved, the choice is one 
for Congress to make. 

In view of the foregoing, it can hardly be denied that the 
difference between “hearings required by statute” and 
“hearings required by law” was understood to be material 
by Congress. The deliberate change of the wording of the 
Statute from “hearing required by law” to “hearings re¬ 
quired by statute” cannot have been without purpose. If 
Congress had not intended to limit the application of Sec¬ 
tions 5, 7, 8 and 11 to proceedings where it otherwise pro¬ 
vided for hearings by specific statute, it could have omitted 
from Section 5 the words “required by statute to be deter¬ 
mined on the record after opportunity for an agency hear¬ 
ing.” This would have left Section 5 applicable “to every 
case of adjudication.” It should not be presumed that 
the language actually used is surplusage. 
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Hearings in Immigration Matters Are Required by Due 

Process, Not by Statute 

As already pointed ont, the deportation statute does 
not in terms require a hearing. While elaborate pro¬ 
visions for deportation hearings have been set up by ad¬ 
ministrative regulations, 18 such hearings have evolved out 
of well-defined concepts of due process rather than as a 
result of statutory mandate. In this connection see Ginnane, 
Rule Making, Adjudication and Exemptions under the Ad¬ 
ministrative Procedure Act, 95 U. of Pa. L. Rev. 621, 635 
(1947), where it is stated: 

It should be noted that Sections 5, 7 and 8 apply 
only where a statute requires determinations (a) on the 
record and (b) after opportunity for an agency hear¬ 
ing . It appears that the ‘opportunity for an agency 
hearing’ must he required by a statute—and that a 
due process requirement of a hearing will not bring 
a proceeding within Section 5. (Emphasis in original). 

While there are many cases holding that an alien in a 
deportation proceeding must be given a fair hearing, most 
of them do not state the basis for this conclusion. 19 

However, an analysis of the cases which do mention the 
source of the fair hearing requirement indicates fairly 
clearly that the requirement is based on the due process 
clause of the Constitution, rather than upon the deportation 
statute itself. Thus, for example, in Vajtauer v. United 
States 20 the United States Supreme Court stated: 

Deportation without a fair hearing on charges not 
supported by evidence constitute the denial of due 
process which may be prevented by habeas corpus. 

The identical terminology is used in Rufalino v. Irvine. 21 
Similarly, it was stated In re Chan Foo Lin : 22 

18 Tit. 8, Code Fed. Reg. Part 150. 

19 See, for example, Kessler v. Strecker „ 307 U. S. 22, 34; (1939); 
Kieiema v. Grossman , 103 F. 2d 292 (C. C. A. 5th 1939); Harris v. 
Biszkowicz , 100 F. 2d 854 (C. C. A. 8th 1939); Hays v. Hatges, 
94 F. 2d 67 (C. C. A. 8, 1939); Hays v. Zchariades, 90 F. 2d 3 
(C. C. A. 8,1937); Morrell v. Baker , 270 Fed. 577 (C. C. A. 2,1920). 

20 273 U. S. 103, 106. 

21 103 F. 2d 830 (C. C. A. 10, 1939). 

“243 Fed. 137, 142 (C. C. A. 6,1917). 
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The guaranty of due process fprbids the deporta¬ 
tion of a respondent without giving him a full and fair 
hearing. 

Also, the following language in the Japanese Immigrant 
Case 23 indicates that the hearing requirement flows from 
the due process clause: 

But this court has never held, nor must we now be 
understood as holding that administrative officers when 
executing the provisions of a statute involving the 
liberty of persons, may disregard the principles that 
inhere in “due process of law” as understood at the 
time of the adoption of the Constitution. 

Decided Cases Involving the Applicability of Section 5 of the 

Administrative Procedure Act to the Immigration Statutes 

Although there are many District Court decisions holding 
that the Administrative Procedure Act does not apply to 
Immigration Proceedings there are few cases which rule 
explicitly on Section 5 of the Act. 

The clearest case on this point is a decision by Judge 
Coxe of the United States District Court for the Southern 
District of New York in the case of Farjardo v. United 
States (Civil 46-214, June 24, 1948, not reported). Judge 
Coxe wrote no formal opinion, but his decision is clearly 
stated in his Findings of Fact and Conclusions of Law, 
particularly the following Conclusions of Law numbered 
7 and 8: 

7. This Court further concludes that the hearings 
accorded to plaintiff by the Immigration Service were 
hearings not required by any statute, but hearings ac¬ 
corded under the due process provisions of the Con¬ 
stitution. 

8. This Court further concludes that the provisions 
of the said Title 5, U. S. C. Section 1004(c), relates only 
to hearings “required by statute.” 

Appellant’s contention as to the applicability of Section 5 
of the Administrative Procedure Act is strongly fortified by 


23 189 U. S. 86, 100. 
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the opinion of this Court in Bersoff v. Donaldson (No. 9720, j 
decided January 3,1949), in which the Court said: 

In our opinion these provisions of the Act (Adminis¬ 
trative Procedure Act) do not apply to mail fraud or¬ 
ders as Section 5 (5 U. S. C. 1004) thereof confines j 
the prescribed procedure to cases of adjudication | 
“required by statute to be determined on tie record j 
after opportunity for an agency hearing.” The fraud 
order statutes do not in terms require a hearing. 
Therefore, we think, they do not come within the scope 
of the procedural provisions of the Administrative 
Procedure Act. This conclusion is supported by the | 
Act’s legislative history. Senate Report No. 752, 79th j 
Cong., 1st Sess. (1945). See also Attorney General’s 
Manual on the Administrative Procedure Act (1947), 
p. 41. (Emphasis in original.) 

j 

It is essential that the phrase “in every case of adjudica- j 
tion required by statute to be determined on the record after 
opportunity for an agency hearing,” be given a literal in- | 
terpretation. It is only by interpreting this phrase literally 
that any agency will be able to adequately prophesy in ad- | 
vance just what hearings are required to be conducted in ac- j 
cordance with the Administrative Procedure Act. The j 
agency should not be forced to make this decision with only 
the vague requirements of due process to justify its decision, j 

j 

CONCLUSION 

I 

I 

It is respectfully submitted that the judgment of the j 
Court below should be reversed on the basis of this Court’s 
decision in Sung v. Clark. It is also submitted that the ! 
Administrative Procedure Act applies only to cases of ad- | 
judication required by statute to be determined on the j 
record after an opportunity for agency hearing. Deporta- ! 
tion proceedings are not required to be determined on the i 
record after an opportunity for agency hearing. Therefore I 
the judgment of the Court below can be reversed on this \ 
ground. However, if the Court finds that the appellees have j 
failed to exhaust their administrative remedies the judg- j 
ment of the Court below should be reversed on this ground, 

i 

i 

i 


i 
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and the Court will not be required to pass upon the ap¬ 
plicability of the Administrative Procedure Act. 

George Morris Fay, 

United States Attorney. 
Joseph M. Howard, 

L. Clark Ewing, 
Assistant United States Attorneys. 
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POE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,245-48 

Ci ark and Miller, appellants 

v. 

Potash, Williamson, Smith and Doyle, app ellees 

STIPULATION ON CONSOLIDATION OF CASES AND PRINT¬ 
ING OF JOINT APPENDIX 


It is stipulated and agreed by and between counsel for the 
parties herein: 

1. One joint appendix shall be printed for all four of the 
above-listed cases on appeal, and such cases may be con¬ 
solidated for briefing and argument. 

2. Since counsel are agreed that the facts of record in 
each of the above cases are so similar as to present the same 
legal issues, there will be printed as the joint appendix for 
all four of said cases, the entire record on appeal designated 
in the Potash case, Appeals No. 10,245, District Court num¬ 
ber, Civil Action 1174-48, omitting from printing the rec¬ 
ords designated for the Williamson, Smith and Doyle cases. 

3. The Potash record includes a stipulation of counsel, 
dated March 31,1949, which shows that there is a difference 
in fact among the above four cases with respect to the na¬ 
ture of the bonds on the basis of which appellees are pres¬ 
ently enlarged from custody. 

4. This stipulation will be printed with and preceding 
the joint appendix. 


(l) 






Order 


Upon consideration of the motion of the appellants for 
leave to consolidate the above cases for briefing and argu¬ 
ment, which motion is consented to by the attorney for the 
appellees, It is 

Ordered that the motion be, and it is hereby, granted. 

Per curiam. 

Dated: July 2, 1949. 
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42 Filed Mar. 22, 1948. Harry M. Hull, Clerk. 

Iir the District Court of the United States for the 

District of Columbia 


Civil Action No. 1174-48 

Irvtng Potash, 89 Thayer Street, New York, New York, 

Plaintiff 

against 

Tom C. Clark, individually and as Attorney General of the 
United States Department of Justice, Department of 
Justice Building, Washington, D. C. 

and 

Watson B. Mtrrrr, individually and as Commissioner of 
Immigration and Naturalization, Washington, D. C., De¬ 
fendants 

Filed Mar. 22, 1948. Harry M. Hull, Clerk. 


Complaint for Declaratory Judgment for Review of 
Agency Action and for Injunctive Belief 


The plaintiff, complaining of the defendants, alleges as 
follows: 


I 


(A) This action seeks (1) a declaratory judgment that 
the hearings required by Title 8 U.S.C.A., Sections 155 and 
156, respecting the deportation of plaintiff must be held 
in compliance with the requirements of the Administrative 
Procedure Act, 60 Stat. 243, Title 5 U.S.C., Sections 1001 
et seq. (herein called the Act); (2) a review of the action 
of the Immigration and Naturalization Service of the De¬ 
partment of Justice (herein called the Service), the agency 
of Government involved, in denying to the plaintiff the 

right to be heard before a hearing officer appointed, 
43 qualified and acting under and pursuant to Section 
5(c) and Sections 7, 8 and 11 of the Act; and (3) a 
stay of agency proceedings until such time as defendants 
comply with the Act. 

(B) The jurisdiction of the Court in this action arises 
under Sections 11-301, 11-305 and 11-306 of the District of 
Columbia Code, and also under Section 10 of the Act, 60 
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Stat. 243, Title 5 U.S.C., Section 1009, and the Act of June 
14, 1934, as amended, Title 28 U.S.C., Section 400. 

II 

(A) Plaintiff, Irving Potash, has been a resident in the 
United States for approximately thirty-five years. He is 
married to a citizen of the United States and has a native- 
born daughter. His wife and child reside in the United 
States. Plaintiff is and for more than ten years last passed 
has been Vice President of the International Fur and 
Leather Workers Union (CIO), a labor organization of 
more than 100,000 members, and Manager of Furriers Joint 
Council of New York, the central labor organization of 
workers employed in the fur manufacturing industry in the 
City of New York. He is also a member of the Executive 
Board of the New York State CIO Council, the delegate labor 
body of CIO organizations in the State of New York repre¬ 
senting a million workers in that State. Plaintiff has re¬ 
sided during his entire adult life in the United States and 
in the City and .State of New York. 

44 (B) The defendant Tom C. Clark is the Attorney 

General of the United States and is charged with the 
statutory duty to determine, after appropriate hearings, 
whether aliens are to be deported from the United States. 
He discharges this function through the Immigration and 
Naturalization Service of the Department of Justice. He is 
located and has a place of business in the District of Colum¬ 
bia. 

(C) The defendant Watson B. Miller is the Commissioner 
of Immigration and Naturalization and is the officer of the 
Department of Justice in direct charge of the administra¬ 
tion of the Service. He is located and has a place of busi¬ 
ness in the District of Columbia. 

in 

(A) On or about February 27, 1948, the defendant Tom 
C. Clark caused to be issued, and on or about March 1,1948, 
the defendant Watson B. Miller caused to be served upon 
the plaintiff a warrant of arrest in which it was alleged that 
the plaintiff was an alien subject to deportation. Pursuant 
thereto, plaintiff was taken into custody and held for hear¬ 
ing, as required by statute. 

(B) In accordance with the directions of the defendant 
Tom C. Clark, plaintiff was denied release upon bail pend- 
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ing hearing on the charges made in the warrant of arrest, 
but, on the contrary, was ordered detained and deprived of 
his liberty. 

(C) Thereafter, the defendant Watson B. Miller, by his 
agents, directed that a hearing under the warrant of arrest 
under which plaintiff was apprehended be held on March 
11, 1948. On March 9, 1948, said expulsion hearing was 
adjourned to April 1, 1948. 

45 (D) No alien, including the plaintiff, may be de¬ 
ported save after an adjudication required by statute 

to be determined on the record after opportunity for an 
agency hearing. 

(E) The provisions of Section 5 of the Act provide that 
such hearings shall be conducted in accordance with the 
provisions of Sections 7 and 8 of said Act, and that no 
hearing officer who is responsible to or subject to the 
supervision or direction of any officer, employee or agent 
engaged in the investigative or prosecuting functions of 
the agency shall preside at the hearing. 

(F) Section 7 requires, among other things, that such 
hearing shall be conducted in an impartial manner, and 
Section 11 requires, among other things, that the hearing 
officer shall be assigned in rotation from among a panel of 
competent examiners qualified subject to the Civil Service 
and other laws of the United States. 

(G) Neither the presiding inspector appointed by de¬ 
fendants to preside over the hearing herein, nor any other 
inspector of the Service, has been appointed to or holds 
office in accordance with Section 11 of the said Act, nor 
do they possess the qualification and authority set forth 
in Sections 5 (c), 7 and 8 thereof. 

(H) On March 18, 1948, plaintiff applied to the District 
Director of the Service in the City of New York, an agent 
of the defendants herein, that the hearing be conducted 
before a hearing officer designated, appointed and qualified 
in accordance with the requirements of the Act and that, 
pending designation of such hearing officer, the deportation 
hearing scheduled in his case be stayed. A copy of said 
application is annexed hereto as Exhibit A. 

46 (I) On the same day, the said District Director, 
acting on orders of the defendants, denied said appli¬ 
cation. A copy of this ruling is annexed hereto as Ex¬ 
hibit B. 



25 


(J) The regulations of the Service do not provide that 
an appeal from said ruling will render said ruling inopera- j 
tive pending appeal, but, on the contrary, the hearing will j 
proceed despite said appeal. Such appeal would, more- j 
over, be a futility in view of the final determination by the 
defendants that the Service is not subject to the provi- ! 
sions of the Act, so that in effect there is no adequate relief 
which may be obtained in the agency. 

9 i 


(A) The ruling of the defendants, through their agents, j 
is a final agency action for which review is provided in i 
Section 10 of the Act. 

(B) The defendants intend to conduct the deportation j 
hearings of plaintiff before a presiding officer who is re- j 
sponsible to and subject to the supervision and direction j 
of defendants, their officers, employees or agents who are 
engaged in the performance of investigative and prosecut- | 
ing functions of the defendants; who is not able to conduct j 
such hearings in an impartial and independent manner; j 
who has not been qualified as a competent examiner subject j 
to the Civil Service and other laws of the United States; i 
who has not been assigned to the hearing of plaintiff’s case 
in rotation, but, on the contrary, has been specially selected | 
by defendants for the purpose of presiding over plaintiff’s j 
hearing; and otherwise the defendants propose completely j 
to disregard the provisions of the Act and the safeguards' 
for a fair hearing afforded to the plaintiff thereunder. 

47 (C) By reason of the foregoing, the said hearing 

will be wholly void. Nevertheless, the hearings and! 
proceedings contemplated by the defendants will take ap-| 
proximately two years or more. The acts of the defendants j 
constitute an immediate threat to plaintiff’s liberty and ex-j 
pose him to irreparable injury, and he is suffering legal j 
wrong and is adversely affected and aggrieved thereby in 
that the defendants will compel him by their proposed action! 
to submit to the hearings before such illegally designated! 
and purported hearing officer under penalty of detention) 
for prolonged and indefinite periods of time. . j 

(D) In consequence of said threatened loss of liberty, 
plaintiff is faced with the deprivation of the opportunity 
to earn a livelihood and will be prevented from fulfilling 
the duties of his office in his union. 


i 

! 

! 

i 

I 
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(E) The action by the defendants reqniring and compel¬ 
ling plaintiff to appear and to submit to a hearing before 
an inspector appointed, assigned and acting m violation of 
the Act is in excess of the jurisdiction of the Service, for 
which there is no relief other than that which may be allowed 
through the equity powers of this Court and through its 
power to review agency action as set forth in Section 10 
of the Act. 

(F) The action of the defendants in thus threatening 
the plaintiff with loss of liberty and property will cause 
him irreparable injury, for which there is no adequate 
remedy at law. 

48 Wherefore, plaintiff prays for a judgment 

(1) Declaring that the Immigration and Naturalization 
Service is subject to the provisions of the Administrative 
Procedure Act, and particularly of Sections 5 (c), 7, 8 and 
11 thereof, in the conduct of the deportation hearings which 
it proposes to hold concerning the plaintiff; 

(2) Ordering and requiring the defendants to appoint 
and assign a hearing officer in accordance with the provi¬ 
sions of the Administrative Procedure Act; 

(3) Staying all further proceedings by the defendants, 
their agents, representatives, employees and attorneys, 
until such time as they appoint and assign a hearing officer 
in accordance with the provisions of the Administrative 
Procedure Act to conduct the plaintiff’s hearing. 

Pending the trial of this action, plaintiff prays for an 
interlocutory injunction restraining the defendants, their 
agents, representatives and attorneys, from proceeding with 
the hearing of the charges alleged in the warrant of arrest, 
and for such other necessary and appropriate relief as may 
be necessary to preserve the status and rights of the parties 
pending the conclusion of these review proceedings, until 
such time as they appoint and assign a hearing officer in 
accordance with the provisions of Sections 5 (c), 7, 8 and 11 
of the Administrative Procedure Act, and, in addition, 
pending the hearing of the motion for an interlocutory in¬ 
junction, and to avoid irreparable loss and damage and to 
preserve the controversy and the jurisdiction of the 

49 Court, and to preserve the status and the rights of the 
parties, plaintiff prays for a temporary restraining 

order to the like effect as the interlocutory injunction prayed 
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for herein, and for such other, further and different relief 
as this Court may deem just and proper. 

Lee Pressman, 

Office and P. 0. Address, 

9 East 40th Street, 

Borough of Manhattan, 

City of New York; 

Carol King, 

Office and P. 0. Address, 

220 Broadway, 

Borough of Manhattan, 

City of New York; 
David Rein and 
Joseph Forer, 

Office and P. 0. Address, 

1105 K Street, Northwest, 

Washington 5, D.C. 

50 Filed, Mar. 22, 1948. Harry M. Hull, Clerk. 

(Letterhead of) Pressman, Witt & Cammer 

March 18th, 1948. 

Immigration and Naturalization Service, 

70 Columbus Avenue, 

New York, New York. 

Re: Irving Potash 
File No: 98761/846 

Gentlemen : 

Please be advised that the above mentioned alien hereby 
applies for the following: 

1. That the hearing in his case now scheduled to be held 
on April 1st, 1948 at 10 A.M., be conducted before a Presid¬ 
ing Inspector designated and appointed in accordance with 
the requirements of Section 11 of the Administrative 
Procedure Act; 

2. That such Presiding Inspector qualify in accordance 
with the provisions of Section 5(c) of the said Act; 

3. That pending the designation of a Presiding Inspector 
in accordance with the requirements and qualifications of 
Section 5(c), and 11 and the other provisions of the said 
Act, the hearing now set for April 1st, he stayed. 

This application is made for the reason that it is intended 
to proceed with the hearing on April 1st before a Presiding 
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Inspector not complying with nor qualified under the provi¬ 
sions of the Administrative Procedure Act to the obvious 
injury of the alien. 

In view of the shortness of time, it is respectfully re¬ 
quested that prompt action be taken on this application. 


Respectfully yours, 
HIC :ez 


(sgd.) Lee Pressman. 


Exhibit “A” 


51 Filed Mar. 22, 1948. Harry M. Hull, Clerk. 

Exhibit “A” 

Gentlemen : 

Please be advised that the above-mentioned alien hereby 
applies for the following. 

1. That the hearing in his case now scheduled to be held 
on April 1st, 1948 at 10 A.M., be conducted before a Presid¬ 
ing Inspector designated and appointed in accordance with 
the requirements of Section 11 of the Administrative 
Procedure Act; 

2. That such Presiding Inspector qualify in accordance 
with the provisions of Section 5(c) of the said Act; 

3. That pending the designation of a Presiding Inspector 
in accordance with the requirements and qualifications of 
Sections 5(c) and 11 and the other provisions of the said 
Act, the hearing now set for April 1st be stayed. 

This application is made for the reason that it is in¬ 
tended to proceed with the hearing on April 1st before a 
Presiding Inspector not complying with nor qualified under 
the provisions of the Administrative Procedure Act to the 
obvious injury of the alien. 

In view of the shortness of time, it is respectfully re¬ 
quested that prompt action be taken on this application. 

Respectfully yours, 

(sgd.) Lee Pressman. 

52 Filed Mar. 22,1948. Harry M. Hull, Clerk. 

Exhibit “B” 

United States Department of Justice 
Immigration and Naturalization Service 
70 Columbus Avenue 
New York 23, N.Y. 

Please Refer to this File Number 
98761/846 
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Lee Pressman, Esq., 

c/o Pressman, 'Witt & Cammer, Esqs., 

9 East 40th Street, 

New York 16, N. Y. 


March 18, 1948. 


Dear Sir: 

This will acknowledge receipt of your letter of March 
18, 1948, in which yon request that the hearing in the case 
of Irving Potash be conducted before a Presiding Inspector 
designated and appointed in accordance with the require¬ 
ments of Section 11 of the Administrative Procedure Act, 
and that such Presiding Inspector qualify in accordance 
with the provisions of Section 5(c) of the said Act; and 
you further request that the hearing be stayed pending 
the designation of a Presiding Inspector in accordance with 
the requirements and qualifications of Sections 5(c) and 
11 and the other provisions of the said Act. 

You are informed that the hearing to be accorded Irving 
Potash will be conducted under the outstanding laws and 
regulations applicable to the Immigration and Naturaliza¬ 
tion Service in conducting expulsion hearings. 

The position of this Service with respect to the applica¬ 
bility of the Administrative Procedure Act to expulsion 
proceedings was stated by the then Commissioner of Im¬ 
migration and Naturalization as follows (Immigration and 
Naturalization Service Monthly Review, Vol. IV, No. 8, 
February, 1947, at Page 103): 

“Section 5 of the Administrative Procedure Act im¬ 
poses its requirements only in cases ‘of adjudication 
required by statute to be determined after opportunity 
for agency hearing’. There never has been any statu¬ 
tory direction that hearings be held in deportation 
cases. Such hearings have been prescribed as the 
result of administrative experience and the require¬ 
ments proclaimed by court decisions. If the Administra¬ 
tive Procedure Act purported to govern hearings ‘re¬ 
quired by law’, we would consider ourselves bound by 
its provisions. It is highly significant that such lan¬ 
guage was used in an earlier draft of the legislation, 
but was modified in the final draft so as to refer only 
to hearings ‘required by statute’. Examination of the 
legislative history convinced us that this modification 
was deliberate and that the Act was designed to 
53 regulate only cases where the statute requires a 
hearing for the creation of a record upon which a 
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determination is made. Therefore it was the unanimous 
opinion of all of us that the Administrative Procedure 
Act did not control deportation proceedings / 9 

Consequently your requests are denied. 

Very truly yours, 

W. F. Watkins, 

District Director, New York District, 
BvP. A. E speedy, 

Chief, Expulsion Section. 

PAE :ms 

54 Filed Mar. 22, 1948. Harry M. Hull, Clerk. 

In the District Court of the United States fob the 

District of Columbia 

Civil Action No. 1174-48 

Irving Potash, Plaintiff, 

vs. 

Tom C. Clark, Attorney General of the United States, and 
Watson B. Miller, Commissioner of Immigration and 
Naturalization, Defendants 

Motion fob Preliminary Injunction 

Plaintiff, Irving Potash, moves the Court for a prelim¬ 
inary injunction enjoining the defendants, Tom C. Clark, 
Attorney General of the United States, and Watson B. 
Miller, Commissioner of Immigration and Naturalization, 
their officers, agents, servants, employees, and attorneys 
and all persons in active concert and participation with 
them, pending the final hearing and determination of this 
action, from holding or continuing to hold any hearing 
in deportation proceedings against the plaintiff which does 
not conform to the requirements of section 7 of the Ad¬ 
ministrative Procedure Act and which is not held before 
an examiner who is qualified, competent and assigned to 
act in accordance with the requirements of section 11 of 
said Act. The grounds of this motion are that: 

(1) Unless restrained by this Court the defendants will 
perform the acts referred to; 

(2) Such action by the defendants will result in irreparable 
injury, loss and damage to the plaintiff, as more particularly 
appears from the complaint and the affidavits, filed in 
support hereof, of the plaintiff and Carol King; 

• •••••• 
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55 (3) The issuance of a preliminary injnnction 
herein will not canse undue inconvenience or loss to 

defendants but will prevent irreparable injury to plaintiff. 

In support hereof the plaintiff refers to the affidavits, 
filed herein, of the plaintiff and Carol King. 

56 Filed Mar. 22, 1948. Harry M. Hull, Clerk. 

Affidavit in Support of Motion fob Declaratory Judg¬ 
ment, Review, Temporary Restraining Order and Tem¬ 
porary Injunction 

State of New York, 

County of New York, ss.: 

Irving Potash, being duly sworn, deposes and says: 

I am the plaintiff herein and make this affidavit in sup¬ 
port of an application for a temporary restraining order 
and for a preliminary injunction staying the defendants 
from proceeding with a hearing in a deportation proceeding 
which they had instituted against me until such time as 
they have complied with the requirements of the Adminis¬ 
trative Procedure Act (herein called the Act) with respect 
to the designation and qualification of the hearing officer 
to preside at such hearing. Defendants have ordered such 
hearing to be held on April 1, 1948. 

The ground upon which I seek this relief is that the de¬ 
fendants intend to conduct such hearing in an illegal manner 
without regard to the safeguards for a fair and impartial 
hearing to which I am entitled under the Act. On the 
contrary, they intend to proceed with such hearing 

57 before a hearing officer under their domination and 
control, not appointed subject to pertinent Civil 

Service Laws and regulations nor impartially designated in 
rotation, and neither competent nor qualified under the pro¬ 
visions of Sections 5(c), 7, 8 and 11 of the Act. 

The threatened action of the defendants constitutes an 
imminent and irreparable threat to my liberty to my im¬ 
mediate legal injury. Such injury is not remediable by 
any ultimate review of the proceedings or of any order 
winch may be issued therein and requires immediate correc¬ 
tion if my rights, my liberty and my property are to be 
protected. 

On March 1st, 1948, I was arrested on a warrant issued 
by defendant Clark and executed by defendant Miller al¬ 
leging that I was an alien subject to deportation. I was 
taken into custody and detained at Ellis Island without bail 
until March 3rd when I was enlarged by the United States 
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District Court for the Southern District of New York pend¬ 
ing my appeal from an order of that Court denying my 
right to release on bail pending the disposition of the de¬ 
portation proceedings. 

The outcome of the deportation proceeding instituted 
against me by defendants is of the greatest consequence to 
me and to my family. I have been a resident of the United 
States for approximately thirty-five years, having legally 
entered in 1913. I am married to an American citizen 
and am the father of a native born daughter. 

All of my adult life has been spent in this country. I 
am vice-president of the International Fur & Leather 
Workers Union (CIO), a labor organization of approxi¬ 
mately 110,000 members and have been such vice-president 
since 1937. I am and for approximately ten years 

58 last past have been Manager of Furriers Joint Coun¬ 
cil of New York, the central labor organization of all 

workers engaged in the fur manufacturing industry in the 
City of New York. I am also a member of the Executive 
Board of the New York State CIO Council, a delegate body 
of labor unions representing approximately 1,000,000 
workers in the State of New York. 

During my entire period of residence in the United 
States, I have behaved as a person of good moral character 
and have contributed to the utmost of my ability to the wel¬ 
fare of my fellow Americans, particularly devoting myself 
to the improvement of conditions of the working people. I 
have achieved a place of prominence and distinction in the 
labor movement of the United States and believe that I have 
contributed materially to the improvement of conditions, 
particularly of fur and leather wooers in the United States. 

During World War II, I made every possible contribution 
of my abilities and energies to the success of the war effort 
and received many citations, commendations and awards 
from governmental officials and agencies attesting thereto. 

During all this time, I have regarded myself and have 
been regarded by my fellow workers and associates who 
know me as a person loyal to the United States. 

Notwithstanding that the Department of Justice in the 
proceedings before the United States District Court in 
New York disclaimed any charge that I am engaged in un¬ 
lawful activities or that I am not loyal to the United States, 
the defendant Clark ordered my arrest and detention with¬ 
out bail as aforesaid and now attempts to conduct the de¬ 
portation hearing in the proceedings which he has 

59 instituted against me in a manner which deprives 
me of the protections against an unfair and biased 
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hearing before an independent hearing officer in violation of 
the provisions of the Administrative Procedure Act. 

Immediately following my enlargement by the said Dis¬ 
trict Court, the defendants served me with a notice of hear¬ 
ing in the deportation proceeding which was thereafter 
adjourned and is now scheduled to be held on April 1,1948. 
Following receipt of such notice I applied to the defendants j 
that such hearing be conducted before a presiding officer j 
duly qualified under the provisions of the Administrative j 
Procedure Act, in order that the safeguards required by j 
that Act for the assurance of an impartial hearing before a ! 
competent examiner might be observed. I also requested 
that the hearing be stayed pending compliance by de¬ 
fendants with the requirements of said Act. This applica- j 
tion was denied by the defendants acting through their agent I 
in New York. Copies of the application and the action of i 
the defendants in denying it are annexed to the complaint I 
as Exhibits *‘A ’ 9 and Exhibit “B” respectively. 

The action of the defendants in thus compelling me to [ 
submit to such hearing places my liberty in immediate j 
jeopardy and will vitiate the effect of a decision by the i 
Second Circuit Court of Appeals should it be favorable to 
me, and if the decision should be unfavorable, will permit j 
the defendants to keep me under restraint or detention for j 
an unjustifiable and unduly prolonged and indefinite period 
of time, as will hereafter appear. j 

60 The issue before the Circuit Court is whether the j 
Attorney General may detain me without bail pending j 
the disposition of the deportation proceedings which he has 
instituted against me. As appears from the annexed affi¬ 
davit of Carol King, an attorney, who has specialized in ! 
practice before the Immigration & Naturalization Service j 
for many years, such proceedings will in all probability j 
consume upwards of two years before they will be dis- j 
posed of. As a consequence, I am faced with jeopardy to 
my personal liberty as follows: 

If the Circuit Court of Appeals should sustain the power | 
of the Attorney General thus to detain me, I am threatened ! 
with such detention during the period of the void and illegal 
deportation hearings which the defendants propose to con- | 
duct and will thereafter, in addition, be subject to further ! 
and continued detention when the present void proceedings ! 
are ultimately set aside and while proper proceedings, con- j 
ducted in accordance with the requirements of the Adminis- j 
trative Procedure Act, are initiated and conducted. 

If, on the other hand, the Circuit Court of Appeals should 
sustain my right to bail, the condition of such bail, as 


I 
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prescribed by Title 8, USCA, Section 156, will be “that such 
alien shall be produced when required for a hearing or 
hearings in regard to the charge upon which he has been 
taken into custody”. Defendants, therefore, place my 
liberty in jeopardy by compelling me to appear before an 
illegally constituted hearing officer who lacks jurisdiction 
to preside over my hearing, under penalty of loss of 
liberty. 

61 As appears from the memorandum of law submitted 
herewith, defendants are required to designate the 

presiding inspector for the hearing in compliance with the 
requirements of the Administrative Procedure Act. This 
they refuse to do. They intend to proceed before a presiding 
officer not selected in accordance with the provisions of the 
law on a rotating basis so as to provide some safeguards for 
impartiality nor do they intend to designate a hearing 
officer whose function is separate from the prosecuting 
and investigatory aspects of the Immigration and Naturali¬ 
zation Service. They refuse to designate a hearing officer 
who is qualified and competent in accordance with the provi¬ 
sion of said Act. On the contrary, unless this Court inter¬ 
venes, they intend to proceed before a presiding inspector 
subject to their domination and control, and who is for that 
reason prejudiced and partial to and who will carry out 
their purpose in instituting this proceeding. Such presiding 
inspector, moreover, has from time to time acted as in¬ 
vestigator and prosecutor in related cases and therefore 
cannot and does not have that impartiality and that degree 
of independence which is necessary for an unbiased and 
judicial determination of the important and basic issues 
which are involved. 

The illegal action of defendants thus confronts me with 
the alternative, in the event that I am denied bail, of loss of 
liberty throughout these long and arduous proceedings which 
are rendered void by the fact that they are conducted in 
defiance of statute. On the other hand, if I am admitted 
to bail, I shall nonetheless, be required, upon threat of 
forfeiture of bail and submission to detention, to submit 
to a void and futile proceeding before a person who lacks 
jurisdiction to determine the issues involved in my 

62 case, since 8 U.S.C., Section 156 provides that the con¬ 
dition of the bail which may be granted shall be that I 

appear at any hearing or hearings I am required to attend by 
the defendant Clark. In addition to this threat of prolonged 
and indefinite detention the illegal action of defendants 
will deprive me of my livelihood and of loss of money which 
I otherwise would be free to earn and will incapacitate me 
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from fulfilling the responsibility to which the members of 
my union have elected me. Finally I shall be subjected to 
the expenses which I will incur in being compelled to con¬ 
duct a void and protracted proceeding in my behalf. 

Thus by reason of the statutory condition of any bail 
which may be granted me the defendants can impose the 
immediate sanction of detention to compel me to submit 
to the illegal hearing they propose to conduct. 

The only relief which is adequate under these circum¬ 
stances is that which is available in this Court. To require 
me to submit to these illegal proceedings with the hope 
that ultimately some tribunal will correct the inherent vice 
which pervades them will not and cannot under the cir¬ 
cumstances provide an adequate remedy without avoiding 
grave and irreparable injury to me. In these circumstances 
this Court should, both in the exercise of its powers as a 
court of equity and as a reviewing court grant the relief 
prayed for on this application. 

I also seek under the provisions of Title 28 U.S.C.A. Sec¬ 
tion 400, a declaration of my rights with respect to the 

63 applicability of the Administrative Procedure Act to 
the hearings now pending so that the serious question 

which has arisen between myself and the defendants may be 
expeditiously and efficiently determined as provided by 
Federal Declaratory Judgment Act. 

A temporary restraining order and temporary injunc¬ 
tion are necessary in the premises in view of the imminence 
of the hearing and the denial by defendants of my applica¬ 
tion for a stay pending determination of this question. The 
regulations of the defendants do not provide that an appeal 
from their action will stay their ruling pending appeal 

No previous application for this or similar relief has 
been made to any Court or Judge. 

Wherefore, I respectfully pray that a temporary re-, 
straining order and temporary injunction be granted as 
requested in the prefixed notice of motion. 

Irving Potash. 

• • . • • • • • 

64 Filed Mar. 22, 1948. Harry M. Hull, Clerk. 

Carol King, being duly sworn, deposes and says: 

I am an attorney and counselor at law with offices at 220 
Broadway, Borough of Manhattan, City, County and State 
of New York. 
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For more than twenty-five years I have represented aliens 
in deportation proceedings, and for the last fifteen years I 
have specialized in proceedings before the Immigration 
and Naturalization Service. A number of the clients I 
have represented have been arrested on charges of violating 
the Act of October 16, 1918, as amended (8 U. S. C. Sec. 
137). In no one of these cases has the administrative pro¬ 
ceeding been completed in less than two years. 

A deportation proceeding, whatever the charge, goes 
through a number of steps. First there is the warrant of 
arrest. From a few days to a number of months and some¬ 
times years after the warrant of arrest has been served 
hearings are conducted. Such hearings, if the charge is 
one of violation of the Act of October 16,1918, as amended, 
are frequently extended, involving days of testimony and 
the introduction of many documents in evidence. After 
the record of the hearing has been transcribed, the presid¬ 
ing inspector makes proposed findings of fact and con¬ 
clusions of law. In the normal case many weeks elapse 
65 before the close of the hearing and the completion of 
the record. It is generally a matter of months, even 
many months, after the record is transcribed before the in¬ 
spector makes his proposed findings of fact and proposed 
conclusions of law. These are transcribed and, after they 
have been approved by the Adjudication Review Section of 
the local office, one copy is served upon the attorney for the 
alien. Such attorney is given ten days, or a longer period 
if reasonably necessary, to file exceptions and a brief. 
In some instances, notably the two Harry Bridges cases 
and the John Santo case, a brief was prepared by the 
alien’s attorney to assist the presiding inspector in making 
his proposed findings and conclusions. A further brief 
is filed after the inspector’s views are known. 

The next step in the administrative process takes place 
in the Central Office, where Adjudications Review there con¬ 
siders the record, findings, exceptions and brief and makes 
a decision in the case which is signed by the Commissioner 
or his deputy. This step takes from about six months to 
several years. The Commissioner’s opinion is then served 
upon the attorney for the alien and he is given fifteen days, 
exclusive of Saturdays and Sundays, to take an appeal to 
the Board of Immigration Appeals. 

Thereafter, and generally months later, the case is argued 
before the Board of Immigration Appeals in Washington. 
Before this argument a further brief can be, and in difficult 
cases is prepared by the alien’s attorney. 
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After the Board of Immigration Appeals has decided the 
case (which takes from a number of weeks to a number of 
years), in certain instances it is further passed upon by the 
Attorney General. Only then is the proceeding complete 
and, if appropriate, the warrant of deportation issues. 

This process always extends over a considerable interval. 
But in cases involving charges of violation of the Act of 
October 16, 1918, as amended, which is the charge in the 
case at bar, because of the complications of proof and the 
uncertainty of the applicable law the process consumes 
even more time. As heretofore stated, I have handled 
66 no case involving such a charge which has been dis¬ 
posed of in less than two years, and most cases have 
taken considerably longer. I give below some cases of this 
character and the approximate span of their duration. I do 
not always have or keep the exact day of the arrest or of the 
issuance of the warrant of deportation. 

Harry R. Bridges, File No. 55973/217-A 

Arrested March 2, 1938. Deportation proceeding was 
finally terminated when the United States Supreme Court 
on June 18,1945, reversed the decision below and sustained 
the application for habeas corpus. 

James J. Crane, File No. 55973/680-A 

Arrested March 23, 1938. Case reopened for further 
proceedings December 12, 1947, which have not yet been 
conducted. 

Dr. John Greenberg , File No. A-1281257 

Date of arrest unknown. Board of Review considered 
his case February 7,1933 and directed reopening. He was 
found deportable, June 11, 1934. Because of difficulty of 
deportation, case was reopened November 25, 1947. No 
hearing has as yet been held on reopening. 

Peter Harisiades, File No. 5300756 (55696/820) 

Arrested May 2, 1946. First hearing was held October 
15, 1946, and adjourned hearing was held January 30, 
1947. Opinion of Presiding Inspector issued March 11, 
1947. Exceptions to opinion filed May 15, 1947. Relator’s 
brief filed July 4, 1947. Decision reopening issued August 
5, 1947. Notification of reopening sent September 3, 1947. 
Reopened hearings held February 18-19, March 9-10, 1948. 
Presiding Inspector has not yet made proposed findings or 
conclusions. 
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Joseph Knerly, File No. A-113498 

Arrested in 1944 as result of naturalization application 
of 1941. This case has recently been reopened, and no 
hearings have yet been held on reopening. 

67 Harry Bersin, File No. A-3454146 

Arrested December 4, 1947. Hearing was conducted on 
December 22,1947, without witnesses on stipulation entered 
into between the Service and counsel for respondent. No 
findings have as yet been made. 

Alex Balint, File No. A-5553540 

Applied for naturalization at Buffalo, N. Y. in 1938. Ar¬ 
rested for deportation February 5, 1948. No hearing has 
as yet been conducted. 

David Balint, File No. A-4563545 

Date of arrest uncertain. Proposed findings and conclu¬ 
sions were filed July 3, 1947. Case was recently reopened. 
Reopened hearing has not yet been conducted. 

Zusman Fierstem, also known as Fred Firestone 

File No. A-4-663283 (55648/889) 

Warrant of arrest served October 15, 1928. Motion to 
reopen was granted March 18,1946. Reopened hearing has 
not yet been conducted. 

Michael Obermeier, File No. A-4690122 

Warrant of arrest, August 28, 1947. Hearing was con¬ 
ducted October 25, 1947. All evidence in this case was 
stipulated so that the hearing took only a few hours. 
Presiding Inspector has not yet made proposed findings 
or conclusions although no brief was submitted in behalf 
of the alien. 


John Santo, File No. 5609/243 

Arrested October 8, 1941. Case was not proceeded with 
during Santo’s army service. Charge of violation of Act 
of October 16, 1918, as amended, was made at reopened 
hearing September 11, 1947, upon notice dated August 11, 
1947. Reopened hearings were concluded October 24,1947, 
and brief was submitted to presiding inspector about De¬ 
cember 15, 1947. Proposed findings and conclusions have 
not yet been served. 
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68 These last two cases are especially significant in the 
time span as they were conducted by inspectors sent 
in by the Central Office because of their experience and 
competence in this type of case. 

My experience indicates that the time consumed in the 
administrative process in these political deportation cases 
is not becoming any shorter. They are still extending over 
many years. I have no reason to believe that the deporta¬ 
tion proceeding against the plaintiff, to whom the Attorney 
General has denied bail, will be finally disposed of by the 
Immigration and Naturalization Service in less time than 
elapsed in many of the cases outlined above. 

Carol King. 

23 Filed May 7, 1948. Harry M. Hull, Clerk. 

Civil Action No. 1174-48 

Irving Potash, Plaintiff, 
v. 

Tom C. Clark, etc., and Watson B. Miller, etc., Defendants 

Civil Action No. 1175-48 
John Williamson, Plaintiff, 
v. 

Tom C. Clark, etc., and Watson B. Miller, etc., Defendants 

Civil Action No. 1176-48 
Ferdinand C. Smith, Plaintiff, 
v. 

Tom C. Clark, etc., and Watson B. Miller, etc., Defendants 

Civil Action No. 1177-48 
Charles A. Doyle, Plaintiff, 
v. 

Tom C. Clark, etc., and Watson B. Miller, etc., Defendants 

24 Preliminary Injunction 

These causes came on to be heard on motions of the 
plaintiffs for preliminary injunctions. With the consent 
of the parties the cases were consolidated for the purposes 
of the motions in view of the similarity of the facts and 
issues involved. Having heard counsel for the parties, and 


having considered the pleadings, the affidavits submitted in 
support of the motions, the briefs and arguments of counsel, 
the Court makes the following 

Findings of Fact 

1. The plaintiffs have been arrested upon warrants of 
the Attorney General instituting proceedings for their de¬ 
portation. They were taken into custody and held without 
bail by the defendants, but have been enlarged by the United 
States District Court for the Southern District of New 
York pending their appeals from orders of that Court deny¬ 
ing their release on bail pending disposition of the deporta¬ 
tion proceedings. 

2. Deportation hearings have been initiated or scheduled 
for the plaintiffs before hearing officers of the Immigration 
and Naturalization Service. Under rulings of the defend¬ 
ants, such hearings are not being, and will not be, con¬ 
ducted in accordance with the provisions of the Administra¬ 
tive Procedure Act (Act of June 11, 1946, 60 Stat. 237, 
5 U.S.C. secs. 1001 et seq.), and particularly have been or 
will be heard by examiners not appointed, qualified, assigned 
or empowered pursuant to the provisions of said Act. The 
plaintiffs have requested that their deportation hearings be 
held in accordance with the provisions of said Act, and the 
defendants have denied their requests. 

25 3. The proceedings to deport the plaintiffs will be 

lengthy, cumbersome, and expensive, and will sub¬ 
stantially curtail the plaintiffs ’ freedom of action. 

Conclusions of Law 

1. The Court has jurisdiction in the premises. 

2. The hearings for deportation of the plaintiffs are 
governed by the provisions of the Administrative Procedure 
Act, and in particular by sections 5, 7, 8, and 11 thereof, 
relating to the conduct of agency hearings and the appoint¬ 
ment, qualification, assignment and authority of hearing 
examiners. 

3. The plaintiffs are threatened presently with irreparable 
harm by the refusal of the defendants to conduct the afore¬ 
said deportation hearings in accordance with the require¬ 
ments of said Act; they have no adequate remedy at law; 
and it is appropriate that equitable relief should be granted 
at this time. 
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Order 

■ 

Wherefore, it is by the Court this 7th day of May, 1948, 
Ordered that the defendants, Tom C. Clark, Attorney 
General of the United States, and Watson B. Miller, Com¬ 
missioner of Immigration and Naturalization, and each of 
them, and their officers, agents, servants, employees, and 
attorneys, and all persons in active concert or participation 
with them, be and they hereby are, enjoined and restrained, 
pending final determination of these causes, from conducting 
or continuing to conduct hearings for the deportation 
26 of the plaintiffs or any of them which are not before 
hearing officers appointed, qualified, assigned and au¬ 
thorized in accordance with the provisions of the Adminis¬ 
trative Procedure Act or which otherwise do not comply with 
the provisions of said Act, and from deporting or attempting 
to deport the plaintiffs or any of them on the basis of hear¬ 
ings or proceedings not held before such officers or which 
otherwise do not comply with the provisions of said Act, 
being Sections Nos. 5, 7, 8 and 11. 

T. Alan Goldsborough, 

Justice. ! 


69 Filed May 14, 1948. Harry M. Hull, Clerk. 

i 

Amendment to Complaint 

Plaintiff amends his complaint, heretofore filed herein, 
by substituting in paragraph I. (A) thereof for the words j 

Title 8 U.S.C.A. Sections 155 and 156 

i 

the words 

Title 8 U.S.C. Section 137(g). j 

i 

• •••••• 

28 Filed Oct 12, 1948. Harry M. Hull, Clerk. 

Defendants 7 Motion To Dissolve Preliminary Injunction 
and for Summary Judgment 

Now comes the defendant, the United States of America, 
by H. G. Morison, Assistant Attorney General, and George j 
Morris Fay, United States Attorney, its attorneys, and | 
moves the Court to dissolve preliminary injunction hereto¬ 
fore granted in these proceedings, and for summary judg¬ 
ment pursuant to Rule 56(b) of the Federal Rules of Civil j 
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Procedure, on the ground that there is no genuine issue as 
to any material fact, and that accordingly the defendants 
are entitled to judgment as a matter of law. 

• •••••• 

29 Filed Oct. 12, 1948. Harry M. Hull, Clerk. 

Affidavit in Support of Defendants’ Motion To Dissolve 

Temporary Injunction and for Summary Judgment 

30 Affidavit 

Washington, 

District of Columbia, ss: 

John P. Boyd, being duly sworn, deposes and says: 

(1) I am the Deputy Commissioner of Immigration and 
Naturalization, and the principal assistant to the Commis¬ 
sioner in the supervision and direction of the Immigration 
and Naturalization Service and in the administration of 
the laws relating to immigration and nationality. Prior to 
my appointment as Deputy Commissioner on May 3,1948,1 
had been employed by the Service in various capacities, both 
in the central office and the district field service, for a 
period of approximately 22 years, and am familiar with 
the administrative problems and procedures involved in the 
conduct of deportation hearings. 

(2) At the present time, deportation hearings number 
about 2,500 per month on the average. The time required 
for each averages about four (4) hours, but a large number 
require no more than one (1) hour or two (2) for disposi¬ 
tion. Deportation hearings are held at almost all head¬ 
quarters and sub-offices of the approximately 220 field 
Service offices. Individual hearings are normally held 
at the office nearest to the place at which the warrant of 
arrest was served, which office is usually the one nearest 
to the residence of the alien’s friends or relatives, if any, 
and of such witnesses as may be required in the hearing. 
The great bulk of the cases involved migrant laborers who 
are not released on bond and are held in custody pending 
hearing because of their inability to give bond or for other 
cause. In the scheduling of hearings, the Service gives 
priority to cases in which the person charged is thus held in 
custody. 

31 (3) At about 90 per cent of the individual field of¬ 
fices, deportation hearings are very few in number 
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and do not require the full time of one Service inspector. 
Accordingly, Service inspectors are usually employed in in¬ 
vestigation or other work during the time not occupied in 
hearings, except that no inspector conducts a hearing in a 
case in which he made the investigation unless the alien 
expressly consents thereto. 

(4) Deportation hearings at offices having such limited 
number of cases represent, both in numbers of cases and in 
man hours, about one-third of all such hearings held by 
the Service. While exact statistics are not available, I 
estimate that the great majority of the parties charged in 
hearings conducted by such offices are held in custody pend¬ 
ing hearing. 

(5) If the present practice were altered and hearing 
officers were employed in the conduct of hearings exclusively, 
as the Administrative Procedure Act apparently requires in 
cases to which it applies, the result would be to increase 
substantially the periods of detention of persons charged 
pending hearing. Hearing officers could be employed full 
time on deportation hearings by traveling from one of the 
Service’s offices to another. This procedure, however, would 
require the careful scheduling of hearings, with a resulting 
substantial postponement of hearings in many cases which 
are now promptly disposed of by the local officers under the 
present practice. 

(6) While the number of deportation hearings averages 
about 2,500 per month, the number of arrests is subject to 
sharp seasonal fluctuations during the year, due to seasonal 
variations in the arrivals of migrant labor, the number of 
investigative personnel available, and other causes. If 
deportation hearings could be held only by officers employed 
solely in the conduct of hearings, it would be necessary either 
to extend substantially the period of detention of many 

aliens pending hearing or to employ a large number 

32 of hearing officers to dispose of peak load cases whose 
services would be unnecessary for much of the year. 

John P. Boyd. 

• •••••• 

33 Filed Feb. 15, 1949. Harry M. Hull, Clerk. 

• •••••• 

Plaintiffs 1 Motion For Summary Judgment 

Now come the plaintiffs by their counsel and move the 
Court to enter summary judgment for them and against 
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defendants for the reason that they are entitled to judgment 
as a matter of law on the admitted facts and the record 
herein. 

• •••••• 

34 Filed Feb. 15, 1949. Harry M. Hull, Clerk. 


• •••••• 


Order Denying Motion To Dissolve Preliminary Injunction 

and for Summary Judgment 

These causes came on to be heard on motion of the de¬ 
fendants to dissolve the preliminary injunction and for 
summary judgment, and counsel for the parties having been 
heard, it is by the Court this 15th day of February, 1949, 
Ordered that the defendants’ motion to dissolve the pre¬ 
liminary injunction and for summary judgment be, and it 
hereby is, denied. 

T. Alan Goldsborough, 

Judge y U. S. District Court. 

• •••••• 


36 Filed Feb. 17, 1949. Harry M. Hull, Clerk. 

Judgment Granting Permanent Injunction 

This cause came on to be heard on plaintiffs’ motion for 
summary judgment, and counsel for the parties having been 
heard, it is by the Court this 17th day of February, 1949, 

Ordered and Adjudged that plaintiffs’ motion for sum¬ 
mary judgment be, and it hereby is, granted, and that the 
defendants, Tom C. Clark, Attorney General of the United 
States, and Watson B. Miller, United States Commissioner 
of Immigration and Naturalization, and each of them, 
and their officers, agents, servants, employees, and at¬ 
torneys, and all persons in active concert or participation 
with them, be, and they hereby are, enjoined and restrained 
from conducting or continuing to conduct hearings for the 
deportation of the plaintiffs or any of them which are not 
before examiners appointed, qualified, assigned and au¬ 
thorized in accordance with the provisions of sections 7 and 
11 of Administrative Procedure Act or which otherwise 
do not comply with sections 5, 6, 7, 8 and 11 of said Act, and 
from deporting or attempting to deport the plaintiffs or any 
of them on the basis of hearings or proceedings not held be- 
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fore such examiners or which otherwise do not comply 
with sections 5, 6, 7, 8 and 11 of said Act. 

T. Alan Goldsbobough, 

Judge, U. S. District Court. 

****•#• 

37 Filed Mar. 31, 1949. Harry M. Hull, Clerk. 

38 Stipulation 

1. Following their arrest on warrant for deportation, 
plaintiffs. Potash, Smith, Williamson, Doyle, and Eisler, 
were denied bail by the Attorney General. Thereafter, on 
March 3,1948, plaintiff Potash was enlarged by order of the 
District Court for the Southern District of New York, on 
giving bond in the amount of $5,000, pending appeal from 
the decision of that court dismissing a writ of habeas corpus. 
On March 6, 1948, the remaining four plaintiffs were re¬ 
leased on bond of $3,500 each, pursuant to order of said court, 
pending appeal from the decision of the court dismissing 
writs of habeas corpus. 

2. On August 3,1948, the Circuit Court of Appeals for the 
Second Circuit reversed the decision of the District Court 
and remanded the cases with direction to the District Court 
to determine whether the Attorney General had abused his 
discretion in refusing bail. U. S. ex rel. Potash v .Dist. 
Director of Immigration amd Naturalization, 169 F. (2d) 
747; U. S. ex rel. Doyle, et al. v. Dist. Director of Immigra¬ 
tion and Naturalization, 169 F. (2d) 753. 

3. On December 6,1948, the Attorney General released the 
plaintiffs, Williamson, Smith and Potash, on bail, the plain¬ 
tiffs furnishing bond in the amount of $3,500 each; the 
proceedings for writ of habeas corpus involving these three 
plaintiffs were dismissed on November 30,1948. The plain¬ 
tiffs, Eisler and Doyle, were continued on court bond. 

4. On December 14, 1948, the United States Attorney for 
the Southern District of New York and counsel for Eisler 
and Doyle entered into a stipulation, approved by United 
States District Judge Rifkind, postponing further hearings 
in the habeas corpus proceedings without date. 

5. The facts set forth above, apart from some details of 
dates and names, were before this Court in passing on plain¬ 
tiffs’ motion for summary judgment. 

• •••••• 
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70 Filed Mar. 25, 1949. Harry M. Hull, Clerk. 

Notice of Appeal 

Notice is hereby given this 25th day of March, 1949, that 
the defendants, Tom C. Clark, Attorney General of the 
United States, and Watson B. Miller, Commissioner of Im¬ 
migration and Naturalization, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the judgment of this Court entered on the 17th 
day of February, 1949 in favor of plaintiff herein against 
said defendants. 

George Morris Fay, 
United States Attorney. 
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